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PRELIMINARY STATEMENT
Thisisan appeal of anonjury actionin chancery formoriginally brought to rescind acontract

for the sale of real estate and for damagesto real property. The complaint wasfiled on January 22,



1991. Four separate hearings have been hdd in this cause. The first hearing was held without
intervention of ajury. The second and third hearings were heard in the presence of ajury, and the
fourth hearing in thiscausewasheld without ajury. Followingthefourthtrial inthe Chancery Court
of GilesCounty, Tennessee, the chancell or entered ajudgment agai nst appel lant for $22,279.59. The
defendant, Earl Laursen, timely filed anotice of appeal fromthefinal order entered January 9, 1995.
The defendant, Delorita Laursen, did not perfect her appeal by filing a notice of appeal and is not

before this Court. See, e.0., Town of Carthage, Tennessee, et d. v. Smith County, Tennessee, No.

01-A-01-9308-CH-00391 (Tenn. App., March 8,1995). Theappeal by the defendant/appellant, Earl
Laursen, has been perfected and is properly before this Court. The appellant contends that the trial
court erred in not having ajury hear the fourth case and in assessing damages to the real property.

We reverse and remand for reasons that will hereinafter be shown.

| SSUES
The issues of the gppellant are as follows:

1. Whether thetrial court committed error in granting appellees’ motion to allow theftrial
court to determine the issues without the intervention of a jury.

2. Whether the evidence presented was sufficient to war rant the award of damages granted
by the trial court for the diminution of value to the property and the loss of rental value of the
pastures.

STATEMENT OF FACTS

PlaintiffsyAppelees, Terry William Harrison, Thomas W. Harrison, and Brenda Harrison
Kennamore, (hereinafter “ appellees’), owned 128 acresof real property in Giles County, Tennessee.
Theproperty included 85 acresof pastureland, fences, and atwo-story, seven-room farmhouse. The
defendant/appellant, Earl Laursen (hereinafter “appellant”), purchased the property from appellees
inJanuary, 1988. The appellant purchased theproperty for $1,000 per acrefor atotal purchaseprice
of $128,000. The purchase price was to be paid as follows: $5,500 as earnest money was to be
applied to the purchase price, appellant was to assume the $86,797.67 mortgage loan, and the
remaining balance of $35,702.32 was to be paid to appellees with eight percent (8%) interest. The
appellant took possession of theland inMarch, 1988. After having made regular paymentsfor over
two years, appellant stopped making paymentsin August, 1990. On November 7, 1990, appellees

declared the contract breached and entered and took possession.



Appellees filed a complaint in the Chancery Court of Giles County on January 22, 1991
requesting that the January, 1988 contract between the parties be rescinded, that all mortgage
payments made by appellant be forfeited, and that appdlant be required to pay for damages to the
land. The appellant and spouse filed an answer and counter-complaint in which they demanded,
inter alia, ajury trial. A trial was held without a jury on April 11, 1991 (hereinafter “first trial”).
The trial court ordered the contract rescinded, all monies paid by gppellant were forfeited, and
damageswere awarded to appellees. On appeal, this Court modified the chancellor’ sdetermination
and remanded the cause by order and opinion entered October 23, 1992. Specificdly, thisCourt held
that the appellant was entitled to recover for amounts paid on the purchase price plus taxes.
Appellees were entitled to be compensated for the use of the land while it was in the appellant’s
possession. Also, if the land appreciated in value, appellant was entitled to the increase, and if the

land depreciated, appelleeswereentitled to the decrease. Thecausewasremanded to thetria court.

In December, 1992, appellant moved for and was granted ajury trial ontheremaining issues
in the cause. On May 17 and 18, 1993, appellant tried the case, pro se, before a jury (hereinafter
“second trial”). Thejury returned averdict which awarded appellant ajudgment against appellees
for $10,558.46. Appelleesfiled amotion for additur to the value found by the jury of the decrease
of theland and for alternativerelief. Thetrid court granted appellees motion and entered an order
granting additur in the amount of $24,000. Appellant objected to the additur, and the trial court
granted the request for a new tria in August, 1993. On May 4, 1994, another jury trid was
conducted (hereinafter “third trial”). The jury returned a verdict which awarded appdlant a
judgment against appellees of $11,934.46. On June 2, 1994, appellees filed amotion for judgment
NOV (non obstante veredicto). Inresponse, appellant filed on June 27, 1994 amotion for new trial
and for remittitur. On August 5, 1994, the trial court denied both motions but granted appellees a
new trial.

On October 26, 1994, appellees, relying upon this Court’ s prior opinion in the cause, filed
amotion seeking to havethetrial court determinetheissueswithout ajury. Inour October 23, 1992
opinion, this Court stated, “Since the cause must be remanded, we think the trial judge should
determine this issue after giving each party a chance to offer proof.” On November 30, 1994, the

chancellor entered an order stating, “It is clear that the Court of Appealsintended for thetrial court



to determine the issues without ajury.”

Thecause cameon to be heard without ajury on December 5and 6, 1994 (hereinafter “fourth
trial”). Appellant and spouse were not present at trial duetotheir beingin Californiaat thetime, but
were ably represented by counsel at the hearing. Thetrial court found that appelant had complete
control of the property for 32 months, and during that time, the property depreciated in value
$40,000, that the loss in renta value for the farmhouse for that period was $8,800, and the total
rental value for the pastures for that timewas $5,757.34. Thetrial court determined that appellees
were entitled to damages of $54,557.34. Thisamount was offset by the $32,277.75 that this Court
previoudy held that appellees owed appellant for the amounts paid on the purchase price plustaxes.
Therefore, after being given credit for mortgage payments and taxes, thetrial court determined that
appellant owed appellees $22,279.59 plus costs for damagesto the property. Thetrial court entered
thefinal order inthis cause on January 9, 1995 and the appellant timely filed his notice of appeal on
February 8, 1995.

This action was held without the intervention of ajury. Rule 13(d), T.R.A.P., requiresthis
Court to review the findings of fact by thetrial court de novo upon the record, accompanied by a
presumption of the correctness of the findings. Unless the preponderance of the evidence is
otherwise, we must affirm the trial court absent error of law. At the conclusion of the trial, the
chancellor stated hewas going to take the case under advisement and would notify the parties upon
entry of the judgment. Thetrial court in this case included its findings of fact and conclusions of
law in its final order. Thus, on appeal, this Court has been presented with the transcript of the

evidence, the technical record, exhibits, and the trial court’sfinal order entered in the cause

JURY TRIAL
Appellant asserts that the trial court erred in granting appellees’ motion to hear the case
without the intervention of ajury. Appellant prayed for ajury in hisanswer to the complaint filed
on March 23, 1991. Apparently, the request for ajury was waived because the first trial was heard
in November, 1991 without ajury. Thetrial court’s ruling was appeal ed to the Middle Section of
this Court which issued an opinion on October 23, 1992. In remanding the cause on the issue of
damages, the Court stated, “Since the cause must be remanded, we think the trid judge should

determine this issue after giving each party a chance to offer proof.” The Court also stated in its



opinion, “However, since the cause is to be remanded we leave the question of alien to the trial
judge after hisfinding as to the amounts owed by the respective parties.” On December 22, 1992,
two months after the cause had been remanded, the appellant filed hismotion for jury trial inthetrial
court. Although the motion was filed more than 15 days after the issuance of the mandate by this
Court, the trial court in its discretion granted the motion on February 17, 1993.

The second trial was held in May, 1993 before a jury. After determining damages and
offsets, thejury returned averdict infavor of theappellant. Thetrial court granted appellees’ motion
for additur and alternative relief, and subsequently, on August 26, 1993, the trial court granted
appellant anew trial. Thethird trial was held before ajury in May, 1994. The jury again returned
averdict in favor of the appellant. Appellees filed a motion for judgment NOV, and appellant
moved for anew trial. On August 5, 1994, thetrial court denied both motions, but granted appellees
anew trid because the jury had disregarded instructionsin determining the decreasein value of the
land while in appellant’ s possession.

On October 26, 1994, appelleesfiled amotioninthetrial court requesting that thetrial court
determine the issues without the intervention of ajury. In support of their motion, appellees cited
the statements made by this Court in its October 23, 1992 opinion remanding the cause to the trial
court. Appellant did not consent, but filed no objection, and the trial court granted the motion by
order entered November 30, 1994. Thereafter, ahearingwas conducted on December 5 and 6, 1994
without the intervention of ajury.

The Tennessee Constitution does not guarantee the right of trial by jury in suits of an
equitable nature as there was no right to trial by jury in these cases in 1796. The Tennessee
Constitution Art. 1, 8 6 preservestheright to ajury trial asit existed at the common law. Statev.

Hartley, 790 S\W.2d 276, 277-78 (Tenn. 1990); Harbison v. Briggs Bros. Paint Mfg. Co., 354

S.W.2d 464, 467 (Tenn. 1962). Thus, thereisnorighttotrial by jury in essentially equitable actions

unlessthe cause wastriable by ajury when the Constitution of 1796 was adopted. Town of Smyrna

v. Ridley, 730 SW.2d 318, 321 (Tenn. 1987). See also Sasser v. Averitt Express, Inc., 839 SW.2d

422, 434 (Tenn. App. 1992). However, theright to a jury trial may be granted by statutes which
supplement the Constitutional right. Specifically, T.C.A. § 21-1-103 (1976) expressly states:
Right totrial by jury. -- Either party to asuit in chancery isentitled,

upon application, to ajury to try and determine any material fact in
dispute, save in cases involving complicated accounting, as to such



accounting, and those el sewhere excepted by law or by provision of
this Code, and all the issues of fact in any proper cases shdl be
submitted to one (1) jury. T.C.A. 8§ 21-1-103 (1976).

Thestatutory right to ajury trial in Chancery Court isalong-standing tradition in Tennessee.
Except for afour-year period (1972-1976), the right continuously has been guaranteed by statute

since 1846. Smith Co. Educ. Ass'n. v. Anderson, 676 S.W.2d 328, 336 (Tenn. 1984); T.C.A. 8

10574-80 (Williams 1934). The current statute as passed in 1976 is a verbatim reenactment of the
prior law. The legislature intended to restore the law as it existed prior to the enactment of the
present Rules of Civil Procedure. Senator Oehmig, the sponsor of the senate bill which became
Chapter 436 of the Public Acts of 1976, made the following remarks when the bill was before the
Senate onitsthird and final reading:

In 1972 when we adopted Rules of Civil Procedure, there were

certain code sectionsthat were repeal ed and thiswas one of them and

it was felt that the present rules do not cover this situation of jury

trials in Chancery and this just puts back the old law into effect.
(emphasis added).

See, e.q., Smith Co. Educ. Ass'n. v. Anderson, 676 S.W.2d 328, 337 (Tenn. 1984).

Thelegidatureclearly intended to reestablish the previouslaw and giveit broad right to trial by jury
in Chancery Court actions.

In the instant case, appellant filed the Rule 38.02, T.R.C.P., motion for a jury trial on
December 22, 1992 which was clearly morethan 15 daysafter entry of thisCourt’ sOctober 23, 1992
mandateremanding the causetothetrial court. Whilethetrial court wasunder no obligationto grant
the defaulting party’ s motion since it was late filed, it nevertheless exercised its discretion under
Rule 39, T.R.A.P., and granted themotion for jury trial. Oncethetrial court granted the motion, the

right to jury trial vested. See, e.q., Silcox v. Smith Co., 487 SW.2d 652, 658 (Tenn. App. 1972).

While Rule 39.02, T.R.A.P., gives the trial court discretionary power to alow a trial by jury

regardless of previous default in demand for jury, the defaulting party does not have the right to a

jury trial after failure to make timely demand (emphasis ours). Likewise, the other party is not

entitled to anonjury trial if thetrial court exercisesits discretion and allowsajury trial. 1d. at 658.

As previously noted, either party to an action in Chancery Court is entitled, upon timey



application, to a trial by jury to determine material facts in dispute, except in cases involving
complicated accounts and in other cases expressly accepted by law or statute. T.C.A. § 21-1-103

(1976); Town of Smyrnav. Ridley, supra (jury trial was properly denied as to question of amount

of forfeiture incurred, as this question involved a complicated accounting). Those cases in which
the right to a nonjury trial have been upheld have been limited to narrow exceptions. As noted in

Greene County Union Bank v. Miller, 75 SW.2d 49, 52 (Tenn. App. 1934):

... The question asto the absoluteright of aparty to atrial by jury is
for the chancellor to determine fromthe pleadings, whether or not the
case involves a complicated accounting. If it is a case for
complicated accounting, such party has no right to demand or have
atrial by jury. ... No hard and fast rule can be laid down asto what
constitutes such a complexity of accounts as to authorize a court of
equity to assumejurisdiction; each case seemsto stand upon itsown
facts. 1d. at 52.

See also Southmoor, Inc. v. Baptist Mem. Hosp., 444 SW.2d 716, 719 (Tenn. App. 1969).

In Moore v. Mitchell, 329 SW.2d 821 (Tenn. 1959), the Tennessee Supreme Court found

that the Code provisions declare that either party in chancery isentitled to ajury except in cases of
complicated accountsand “. . . those el sewhere excepted by law or by provisions of thisCode. . . .”
T.C.A.821-1-103(1976). Therefore, thelimitation on theright to ajury trial appliesonly tothose
cases expressy excepted by the Code, to those statutory exceptions not found in the Code, and to
those cases which by their very nature are inappropriate for submission to a jury. Moore, 329
S.W.2d at 823-24.

It would appear that the recent cases interpreting T.C.A. § 21-1-103 have limited the
exceptions to the right to ajury trial and have expanded those situations in which ajury trial may
be had in chancery. The statute has been interpreted so asto authorize atrial by jury in matters of
an inherently equitable nature as well as in matters within the Chancery Court’'s auxiliary

jurisdiction. Moore v. Mitchell, supra; Smith Co. Educ. Ass'n. v. Anderson, supra (the statutory

right to ajury trial in Chancery Court applies to matters of an inherently equitable nature, and the
jury’sverdict is not merely advisory).

Examination of the pleadings reveals that the underlying case is not of such an inherently
equitable nature nor does it require an accounting as contemplated by the Code such that the right

to ajury trial should be denied under T.C.A. § 21-1-103.



Weare of the opinion that theinstant appeal doesnot involvethe complexity of accountsand
transactionsthat the Court contemplated in Greene nor doesit involve“. . . myriad and complicated

day-by-day transactions. . . over aseven-year period . . .” aswasthe casein Arrantsv. Sweetwater

Bank & Trust Co., 404 SW.2d 253, 256 (Tenn. App. 1965). We note with increasng interest

regarding theinstant casethat after hearing the evidence presented, thejuriesin the second and third
trials returned the same verdict and awarded damages within $1,376.00 of one another. Thus, we
find that this case does not fall into the exceptions of T.C.A. § 21-1-103 and that the appdlant is
entitled to atrial by jury upon remand.

Appelleesinsist that this Court’ s prior opinion in this cause directed the trial judge to make
certain determinations; therefore, the trid court was correct in denying appellant a jury trial.
Appellees’ argument isbaseless. This Court’sopinion may not be read so narrowly asto justify the
denial of the appellant’sright to ajury trial for such was not contemplated. This Court does not
contemplate, anticipate, or speculate as to what procedurd rights the party litigants will elect to
exercise upon remand of the cause to the trial court for other or additiona proceedings. Those
matters address themselves to the discretion of the trial judge but are reviewable by this Court.

A fortiorari, it is the duty, and indeed, the responsibility of this Court to furnish directions

to the trial judge and the parties as to what we hold must be determined upon remand of the cause
in order to obtain equity and justice. 1n so doing, this Court must be governed by the record before
the Court. The record on appeal inthis case at that time shows that the trial was conducted by the
trial judge without ajury. As such, this Court, pro forma, directed the trial judge to make certain
findings upon remand. No issue of theright of trial by jury was before the Court. Thetranscript in
the instant appeal reveals that the trial court, by written order, granted the appellant’ s demand for
jury trial after the remand by this Court. Once the trial court granted appellant’ s motion, the right
toajury trial vested and could only be waived by consent of the parties. See Rule 38.05, T.R.A.P.
This record does not reveal that the appellant consented to waive the trid by jury at any time.
Neverthel ess, subsequently, the appelleesmoved thetrial court to conduct the hearing without ajury,
pointing to the language of the Court in its opinion directing the trial judge to make certain
determinations. Thetrial court was so persuaded and thereupon entered an order to hear the cause
asanonjury matter. While the appellant did not object to the appellees’ motion for determination

of theissueswithout intervention of thejury, under Tennessee caselaw, thisomissionisinsufficient



to warrant consent to withdraw the demand for jury trial. Those cases which have addressed waiver
of ajury demand and which have declared there to be no right to ajury have dl involved instances
inwhich the partiesfailed to object prior to entry of thefinal judgment (emphasisours). Taylor v.

WEells, 69 SW. 266 (Tenn. 1902); American Nat'| Bank v. Bradford, 188 S.\W.2d 971, 978 (Tenn.

App. 1945); Potts v. Knox-Tenn. Rental, Inc., 467 SW.2d 796, 798-99 (Tenn. App. 1970); Albin

v. Union Planters Nat’| Bank, 660 S.W.2d 784, 785 (Tenn. App. 1983). Suchisnot the caseinthe

instant matter. Appellant’scounsel madeit plain to thetrial court at the beginning of thetrial when

he stated into the record:

MR. BROCKMAN: I’ ve got onemore motion briefly, Judge. Judge,
in respect to the jury trial, I know that Mr. Henry filed a motion to
hear thiswithout ajury trial. The Court has considered the opinion
of the Court of Appeals and hasread that. Now | came into this case
late. Therewas alawyer before me, but at least it appearsto me -- |
couldbewrong. If | am| leaveitto Mr. Henry and the Court to point
it out. But sometime after that decison it would appear that my
clients moved for ajury trial and it was granted, and now it’s being
rescinded, and based upon that | think my clients have asked for and
were granted a jury and were entitled to it. 1’m asking the Court to
giveusajury.

* % * %

THE COURT: Well, | want this on therecord, the Court wasin error

when | granted them ajury trial. That was a mistake on my part. |

should havefollowed the direction of the Court of Appeals. | should

have denied that request and decided the case as | was instructed. |

correct that error. I’m going to overrule your motion. . . .
It is apparent that the appellant, through proper counsd, did not consent to withdraw or waive its
right to ajury trial.

Under the particular facts and circumstances of this case, as heretofore pointed out, weare

constrained to reaffirm that whichwesaid in Arrantsv. Sweetwater Bank & Trust Co., supra, at 256,

regarding T.C.A. § 21-1-103, then T.C.A. § 21-1011:

It is recognized that, under the above statute, ‘the Chancellor may
refuseto submit issuesthat are of acomplicated and intricate nature,
that is, such asthe Chancellor himself, because of peculiar equitable
rules or other requirements, may determine. He may submit some
Issues and reserve others. But thisaction is subject to review. He
must not thereby deprive alitigant of the right to have the substantial
disputes as to matters of fact passed upon by the jury.” (emphasis
ours).




Accordingly, wereversethe chancellor’ sdetermination that the causebe heard without ajury
and remand the causeto thetrial court for ahearing beforeajury consistent with thisCourt’ sopinion
of October 23, 1992. Because thiscauseisremanded for jury trial, it isnot necessary that the Court
addressappellant’ sremainingissues. Costson appeal aretaxed to appelleesfor which let execution

issue, if necessary.

WILLIAM H. WILLIAMS, SENIOR JUDGE

CONCUR:

W. FRANK CRAWFORD, P.J., W.S.

DAVID R. FARMER, J.



